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MEMORANDUM 24 MAY 2004 

From: MIDN 1/C Stainback 
To: Tom McCarthy Jr, 

Subj: EVENTS LEADING TO ACADEMIC BOAKD 

L Friday, 23 AprU^ I was told by LTMcKenna to report to LT Olson's ofiSceat 1300, 

When I reported, I was told by LT Olson tiiat there was a possibility that I would be sent 
to an academic board, LT Olson said that the Commandant did not know what to do wit^ 
my case, but they were notifying me of the acad^nic board as a possibility. He g^ve me a 
document acknowled^ng this notificadon, and I signed it This was the only document 
that I received. When I asked about the date and time that was on the sheet, he told me 
that they just put that there because tiiey had to put something doim, and that th^ did not 
know vfbsn. flie acadanic board would go, if it went at alL I ^ed LT Olson when I 
would find out if I were going to the board, and he told me that I would be notified as 
soon as th^knew.. He told me that they would give me my padcet that afternoon as soon 
as it was compiled 

2. At rou^y 1900 on 23 April, I opened an e-mail ftom Mr, Albert Watdlaw, He attached 
a PDF file containing my padcet The e-mail had beea sent at roughly 1 545. 

3. Shortly after noon meal formation on Monday, 26 April I was notified by LT McKenna 
that I was indeed going before an academic board LT Olson further instructed me that 
aftmioon to be ready for the board at 1200 on 27 April 

4. The following day, LT McKenna sent MIDN joslyn Hemler to pull me firan class at 
rou^y 1 1 00. I was then told to change and was escorted to the academic board by LT 
McKerma. 



Very Respectfully, 




Stainback 
MIDN USN 
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. . . . . Annapn ^s, MD 21412 

"Case 1 :06-cv-00856-RBW "" Document 11-11 Filecf^ggp 7/200^ Jf^^ 

(Time/Date) 

From: Midshipman First Class Matthew K, Stainback^ USN, 
Glass of 2004 
' To: Commandant of Midshipmen 

Sxjbj : ACKNOWLEDGMENT OF APPEARANCE BEFORE THE NAVAL ACADEMY ^ 
ACADEMIC BOARD DUE TO INSUFFICIENT APTITUDE 

1, I hereby acknowledge receipt of advanced notice to appear 

Uefore a Navdl Academy Academic Board - ^t 1200^ 2 7 April 2004 

in Room 300, Leahy ^all* 

2* I further acknowledge that I will: 

a* Be present while, the record of academic and military 
performance is presented to the board and when the decision of 
the board is announced, but not during the deliberation of the 
Board , 

b. Be allowed to examine or be provided a copy of any 
documentary evidence, including any summary of my academic and 
military performance, which is considered by the Board. 

^_ c- Be entitled, to present any facts in my own behalf, 
( including docximentary evidence and written statements of third 

parties, concerning my academic and military performance • Should 
I elect to do so, twenty-four (24) hours prior to the 
commencement of the Board, I will submit documentary evidence to 
the Aptitude Officer for the Board's consideration. ■ 

d. Be entitled to consult freely with anyone, including 
counsel, in preparing to appear before the Academic Board. Upon 
request, counsel may attend the Board, but not in a 
representative capacity. I understand that I must present my own 
case- 

3, I further acknowledge receipt of the Commandant of 
Midshipmen's letter to the Academic Board dated 9 April 2004. I 
understand that the Board will consider the Commandant of 
Midshipman's letter, any additional written or oral evidence 
received in open sessions of the Board and any facts which I 
present in making a decision in my case- 




(Signature) 



Copy to: 

2**^ Battalion Officer 

6*^ Company Officer 00403 

Commandant's SJA 

Secretary, Naval Academy Academic Board 
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McCarthy & McCarthy, ll.c. 



Tfromas McCai%, Jr., PC, Jifeinber 
Thonjas McCarthy. Sr, PC. Wfefflfter 



79f=ianidihSfi«et 

Annapofis. Maryland 21^1 

(41Q9%MOie (41(926d^424fej( 



Brannan C McC^iSiy 
AssoG^toMBinber 



Via Tfttecopicr 
(410)293-7029 



Certain Oiades Lradig, Jr. 
Cemmandaat 

Ifaited States Naval Academy 
Aim^wKs, Maij^and 21402 



M^ 4, 2004 



Re: K'fidsliq^nuui Matthew Slainbadt 
U946SSZ 



m^m^^^m^ 



Dear CE$t^ I^eidig: 

As you are mrarc^ I re^aresent Middi^mm Mi^^ 



VM*jif; 



QoFnd^»23j^a,2004atl2:55PHmyd«artwaspfovidedTOflianAc_«,„v-6" 
ofAH)«iimoj,w4achhewasadEBcitosigiL Tlw Adawwieagmrat provided iK)tice to appear 

befixre a© USNA Academic BoanJ at No(m lie folk) wpg Iwismess d^, Moi^^ 



Pa'WA numbered 3 of fteAdmowlHfenifiirt stales V^^ 
tneC^nman^waofiftiM^mm*s letter to the AetKlof^Bo^ Atno 

tune has my cEem beea provided widi the letto fiom you of April 9, 2004. 

feo«*er to asastxnycKent in evaluathig fee actions of the Board, I w^ 
bemg i»ovided with a copy of fee letl^ refened to in die Acknowtedgment 

Thank you. 



TMJr. 
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NORTHERN VIRGINU PEDUTRIC ASSOCUIES, 



mum oanm, pax)., rjL A.P, Bassam A. Atiyeb. MJl, FXAP. 



DOD Mecficai Examination Review Board March? aooo 

8034 Edgerton Drive, Sufte 132 ^^ * 

USAF Academy, Cok>rado 

80840-2200 

Aftenaon, Petty Officer Evans 
Navy Sectfon 

»i«i,^^,®^?i*¥*^^^^'*^^-*«s been under my care sii^ Ihave 
^f^^^^^JZH^^' ^^^ Matt has been gene^lV healthy ^scoT 

academic pressures were high, he experienced dlstraoibillty and difficulty staying on 

^ >^P°!? '"ywaluatibn 1997. I diagnosed miW Attention Deficit wlihout 

gyera^. Ha was tmated first with Oexednne and bter with Adderall because of 
sKieenects, 



i^^*-:i L> 



WmeAdderaltdidbnprtwehtsabiniy to stay on task Itor homework, we 

to Orscorwnue the medication upon feaming or his Interest in a Seivfce Academy He 
found that he could matnlain locus without the medfcatiba 



young man IS socially. athlelteaJf/ and academkaify gifted, it would be a 

mistake not to entoB him. 

+ 

It is my opinkm that he is ful^ quajifi^ tQ partk:ipate Ih a physibally and 
academicalty rigorous program at U.S.N. A. 

If you wish more mrormatton, |9iease contact me. 




to? North Vii^nh Awmie • FaUs C^itt^ Vo^oia 32046 • TBIepliaiie: (703) »2-4446 • Fax: (103) 532*8426 
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26April2004 

From: JoeRubino 

To: Secretary, U.S . Naval Academy Academic Board 

Subj: MIDN MATTHEW STAINBACK 

1. lamMattSteinback'ssponsor. My fiumly and I have come to know Matt as a 
fiieEidly, gregarious, fine young man with great loyalty and a great heart I would like to 
respectfully offer some additional background on Matt for the Board's consideratioiL 

2, Matt has a conduct offense on his record from the summer of 2003 involving an 
incident at a concert at Merriwhether Post PaviUion. I wish to shed some light on the 
incidait because on its fece it sounds more disiespectful to the public than it in feet was. 
I was at the concert and met Matt there. This fecility (Favillion) is a typical open air 
an^hitheater with a capacity of about 40,000, but whose perimeter is entircly wooded. 
Inside, they serve food and drink, but maintam only two fixed rest rooms. Consequentty 
the rest areas are jammed with crowds of patrons, tremendously long Imes, and are 
virtually not functional. PaviUion personnel patrol the wooded perimeter, but actively 
disregard flie literally thousands of patrons who go mto the wooded area to relieve 
themselves. Matt and I lost each other in the huge crowd, but had agreed to meet at the 
men's room. Matt, findmg an impossibly huge oowd, went to the perimeter. Matt found 
some bushes that were, in feet, private and away ftom the crowd, so he was not in public. 
Unfortunately for Matt, the area he chose was secluded because it was near the back 
stage, thus triggering PaviUion security. In the misunderstanding that foUowed Matt was 
ejected. Later, I explained these circumstances to PaviUion personnel and the police and 
the incident was conqiletely dropped. AU mvolved noted that Matt was polite and 
respectful throughout the incident I would also like to note that Matt was on weekaid at 
the time (this was 4* of July weekend). I spoke to the wateh by phone and I brought 

Matt back to Bancroft HaU not because he was ordered to return, but because I wanted 
the watch to see he was not exhibiting any signs of drunkemiess and had responsibly used 
alcohol. Matt then retumed to my house for the remainder of the weekend. For the 
incident, Matt was placed on restriction and 4* Chiss privUeges for the year. I know this 
made for a hard year. 

3. I witnessed another significant event that truly demonsttates MIDN Stainback's 
character. One weekend when Matt was a Third Oass, I took him to a local restaurant 
for lunch. Suddenly, a couple at the next table became distressed and Matt asked if we 
could help. The man at the table seemed to have femted. Matt and a waitress detemiined 
that there was no pulse and cleared the floor to lay the man down. People began to 
scream for a doctor or someone with CPR traming. There was coiifiision and chaos io the 
restaurant. Matt stood up, raised his hands, arid calmed the crowd saying in a loud voice 
"I can do this". Matt then directed the waitress and me as to how to help Matt administer 
CPR- Matt proceeded to perfonu CPR on the unconscious man. Paramedics arrived 
some time later and credited Matt's CPR with saving the life of the man who had suffered 
a massive heart attack. 1 was new to the Academy then and hadn't recognized the man 
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Trtiio Matt saved. It was the Naval Academy's Dean of Admissions. Matt was lauded as 
a hero by the Naval Academy and he was awarded a Navy Achievement Medal for 
Ufesaving. I will never forget the moment of doubt in the lestaniant And I will never 
forget the guts that a young 3"* class showed to stand up and say, "I can do this;" and save 
a life. 

4. Matt is not remarkable in academics or in his personal organizalion- He is very laid 
back and sometimes overly easygoing. Unfortunately, Matt's written record apparently 
reflects this. But Matt can be counted on to act heroically viben called upon. Pew ate 
actually tested with life and death in their hands at a young age. F ve seen Matt with life 
and death in fiont of him. I would place my life or my femily's in Matt's hands without 
hesitation. And I would consider my children fortunate to one day serve with Matt in the - 
United States Navy. He can be counted on to be absolutely loyal to his shipmates, to the 
service, and to the country. When push comes to shove. Matt is a hero. I respectfiilly 
request tiiat the Board consider the totality of Matt's character in making your final 
determination. 

Very Respectfully, 



JoeRubino 
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Q& A Wrm Academy 
Superintendent VADM John R^^an '67 

By Commander Lawrmce HeyttorA III '70. US. Navy (Ra) 
. ^ ™^ 5ft^P"wte presents an cicinsive "question and aasim" sessioa mOi Supam^ 

tencfcntVADMJolmRyaiLOurownSkidHeyworth.Dii«:totofComincm«ili 
the significant progress made at the Academy over die past tbiee ycais 




i Sii^ate:Whyaieyoo5o»lhti5iastic? 

1 Superincendenc In ^ word: Midsiiipmea, Althoagh our Brigade 

fmiiTDfs tbe s6ci(^ they serve, wc (sqjcct 4^ 

ent and hifiho: standard Mid ihe great majoricy of MidsbipinM 
ihaL Ttey are cottgidiig. Wght, ambidoas. modvatcd. and t^ 
the single best pan of my job here. Each day I find scvml more 
gems in Che mine* 

Some of you may know diat Dean Dave Vetter suffered a heart 
attack in AugusL Fortunately for us. he's making a good recovery 

and we expect he will continue cm as Dean of Admissions, We wish 
Dave and Roycc aU the best in th«r recovery, and our diou^its and 
prayers are widi thCTL What is noteworthy about dM5 near tragic inci- 
dcnc was that MIDN 3rc Manhew Staiubacfc -04, responded to the 
emergency and saved Dave's life with CPR. When I personally con- 
gratulated him, he modestly said thanks," hut tliat his *xn*R was a 
UtUc rusty" arjd that he intended to renew and inqmve his skflls^ as 

soon ^ possible. I could not be pioodcr of diis young man flto re- 
acted in a heroic manoer at a restaurant on a Sunday afternoon to 

save a Shipmate* Banaoft HaD is fan of Matt Stambacks, young men 
and women who are vary capable and ready to resp<md to lifc's^chal- 
lenges. yet dicy want to be even bcnen That's what ke^s me 
so oithustasdc^ * . 



Sh^ate: Looking back over the past three years, what are die 
major success stories? 

Superintendent; WelUdiere are aboat3,000 of ifaem--ourgradii- 

ates fiomfte Classes of '99/00, and '01, Ourlaggcstaccomplishmeni 
and greatest sense of pride come from jHoviding outstandmg Navy 

and Marine Corps officen to ihe Fleet and Fleet Marine Fbrcc each 
irean These patriotic men and women are volunteer warriors^ 
leaders far th^ A&rww— serving around the world in exddng, chal^ 
jenging, and rewarding carw fields- That is our mission and our 

jraduates provide diose of us privileged to sMvc at diis great institu- 
ion with an inunense amount of job sadsfacdon. 

But, there is much to be excited about inside flic Yard as welL 

niere are ongoing renovations and im|ffovcments to oar facilities, 

nariculnm, and jvoccsses Yard-wide. Many are already bearing fiuit,' 

md when they are all complete, die Naval Academy will be wcH 

Kteitioned for the foreseeable futuit. For example, in Ae past three 

'ears, we have renovated Bancroft, Maury, Mahan, and Samps<m 

Mis, buflt the Glenn Warner Soccer Facility, begun an extensive 

=ompreb«isive campaign, fuiided and hired numerous Distinguished 

^acuity Chairs, totally upgraded many of ouf acetic and wcwkout 

acilities, and nKKicmized our academic curriculum. We are pr^^ar- 

ag graduaies who can keep pace with emerging Fleet needs in the 

mate, I>eceinber 2001 



realms of Infimnation Technology, geopolitical awareness, and the 
fnndamratai commumcadou skiUs of writing and pabHc speaking. 
We have revamped Plebe Surmncr to mab; it more chattengmg and 

ptuposcful for bodi ibe Plebes stdd the upperclass dctailers. We have 

taken the initiative to keep om^ facuhy salaries competitive with the 

private sector to attract and retain only die best professors- And we 

arc not stopjttng dieic. The plan is not just to k«p g^. rather to 

make choices in light of the mission of USNA, and as a result, keep 
growing and improving every day! 

a^f)mote:HowhasibeStratesJcPlanfactorediutDdiosesucce^ 
Superintendenc Simply put. the Strategic Plan is the foundation 

upon whicb ev«yibmg rests. It is and has been oar shared loadmap 
for the fdtate. Over tbe p^t three years, die Plan has betai our navi- 
gation chart for success, in^rovements, change, and has ensured diat 
we s^ true to the great heritage, legacy, and profewionalism of our 
graduates, tins institution, die Navy and Marine Corps, and die na- 
tion we serve. We arcn' t resting on our laurcOs here, eidiei; Ws recenfly 
finished a top-to^bottom review of the Stmegic Plan, incoporating 
once agam, iiipttt from f acul(y, staff; Alumni, Midsh^en, and all 
our stakeholdo^. This review provided a refreshing new energy to 

die Plan, an increased sense of ownership for all, and win allow Its to 
ose it as ourroadmap to ibe USNA in 2012. 



Shipmate: What's difierait aboutWay's Academy and the one 
you attended in die '60s? 

Superintendent: It is bctt«^— miKb bettcL It was a great instim- 
tion when I graduated in 1967, but in many ways the Academy is a 
better place in 200L We are winiung the war for talent! Our Brigade 

and our faculty are botb more divcne and talented. Our classrooms, 
laboratories and academic opportunities are world class. We are a 
fofward^dunktng instimtioa ihaf is well grounded m tradition. We 
b^eve oar four-year immersion [sogram must engage the minds and 
hearts of every Midshipman to learn about and practice the virtues of 
honesty, sdf-oontrol, perseverance, respect, compassion, and service, 

TSflf is Trfiy we have strengtficned oar leadership, ediics, and charac' 
ter development programs. 

This is an institution that remains-true to its heritage, while at 
the same time, staying current in au ever-changing academic and 
professional military envinmmenL 

That's my challenge as Soperintendent— /^ balance continuity and 
^^ftongc We must guard against complacency and satisfa^ion with 
the status quo. We — as an institutioii, and as individuals — must 
continually improve^ 
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18JUN2004 



From: Krst Class Matthew Stainback,USN, 23 1-5 1-4752, Class of 2004 

To: Ctuef of Naval Pasonnel 

Via: SupexinteDdent, United States Naval Academy 

Subj: WITHDRAWAL OF VOLUNTARY RESIGNATION 

i. I herety vdthdrawal Q^ 24 May 2004 request for voluntaiy redgoatioiL 




Stainback 
MIDN USN 
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McCarthy & McCarthy, l.l.c. 

79 Franklin Sfre^ 

AnnapoGs, Maiytand 21401 

(410) 268-4016 (410) 268-3424 fex 

iDccarthyandmccartiiy.com 

Thomas McCarthy, Jr., PC. Member Brennan C. McCarthy 

Tliomas McCarthy, St., PC. MenAer Assoc^te Member 

Hand DeHvered 



Vice-Admiral Rodney P. Rempt June 21, 2004 

Superintendent 

United States Naval Academy 

Annapolis^ Maryland 21402 



Re: MidsMpman First Class Matthew K. Stainback 



Dear Admiral Rempt; 

As you^are aware, I am assisting Midshipman First Class Matthew 
responding to the recommendation for separation originating fiom the Academic Board, and 
peiding submittal to the Secretary of the Navy, I have enclosed herewith MidshifMnan 
Slainback's memorandum and enclosures to accompany your report and recommendation. 

Prior to submitting your tecommendation to the Secretary^, I would urge you to consider 
allowing Midshipman First Class Stainback the ability to obtam his degree fiom the Academy, 

while not granting him a commissioa 

* 

As you know, the Academic Board voted to sqarate Midshipman Stainback days before 
the end of the academic year, and his graduation. The basis of the Boaid's decision was that 
Midshipman Stamback did not have the "aptitude" to be commissioned. The Boani's decision 
was not based on any finding of academic deficiency. The day after the Boaid's decision. 
Midshipman Stainback was forced by the Academy to elect to take incompletes m thiee of his 
courses. Midshipman Stainback successfiilly completed and passed the balance of his courses 
for the semester. Consequently, Midshipman Stainback need only take the final «xani5 m the 
courses in which he received incompletes, in order to fijlly complete all academic requirements 
for graduatioii, and to lecdve his degree. 

The Academy*s feilure to recognize Midshipman Stainback's lack of aptitude for 
commissioning until days before liis graduation is unfiiirly prejudicial to Midshipman 
Stainback's abiUty to con^)lete his uodograduate degree in a civilian umversity. Due to the late 
action of the Academy, NCdshipman Stainback is unable to submit transfer appli<^ons to oflier 
universities until 2005, and will only be able to transfer two years of credits fiom the Academy, 
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forcing him to wait three years untU he can obtain an imdfligtaduate de^ 

Should Midshipman Stainback be allowed to finish his iindeignidBate work, vAAch. I 
understand consists of taking three examinations, and to receive his degree fiom Ifae Academy, he 
will not contest llie Board's determination to dasy him a commission. 

As you may be aware, \rfien Midshipman Stainback gniduated fiom Gonzaga High 
School, he was granted acceptances and scholarships by Virginia Tech, Villanova, and the 
University of Virginia. He was also accepted by Johns Hopkins Univeisity. Midshipman 
Stainback, howevCT, has a strong and dedicated desire to serve his county as a militaiy officer, 

and made acceptance at the Naval Academy his first and fijremost desire. As you are also aware. 
Midshipman Stainback suffers fipom mild attention deficit disorder, for which he is not able to 
take medications ^rfiile at the Academy, and consequently, Midshifonan Stamback has 
successfiUly struggled through four academic years with the challenge of overcomiiig his focus 
and distractability issues. Midshipman Stainback*s has achieved a final GPA of 2.45. 

I also respectfidly request that you recommend a waiver of the rehnbuisement obligatian 

for Midshyjman Stainback, with a finding that he is physicaUy disquaMed, due to his contmuing 
steuggle with ADD, or for humanitarian reasons. Midshipman Stamhack*$ ADD has presented 
him with significant- and perhaps insurmountable- challenges at the Academy, in personal 
(Mgmiization and distractability. Despite these problems. Midshipman Stainback has achieved a 
passmg GPA, and achieved other honors and awards relating to his perfoimance. Consideiing 
the many demands of the Academy on its midshi]mien, which demands require the highest degree 
of organization and focus, and his ADD challenges. Midshipman Stainback's achievements, such 
as they are, are remarkable. The effects of the ADD on Midshipman Stainback*s performance 

can most easily be ascertained ty reviewing his performance in the one area where it would not 
be a fector- physical fitness. Midshipman Stainback*s fitoess record is exemplary, and clearly 

demonstrates a detemiined desire to meet and exceed the Academy -s physical fitness 
requirements. I suggest that Midshipman Stainback's less noteworthy adiievemenls in 
academics and performance are not the result of any lesser desire to excel, but a plQ^cal inability 
to achieve such excellence. 

Thank you for your careful consideration of these requests. 



Very truly youis, 



Thomas McCarfliy, Jr< 
TMJr 

Enclosures 
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McCarthy & McCarthy, ll.c 

79 FranJ^i Sfreel 

AnnapoliG, Maiyland 21401 

(410)268-4016 (4109268-34241^ 

ff^€tnccQrihySnn@BOl,com 



lliofnas McCarthy , Jr^ PC. Mmim 
*nioma& McCafthy, St., PC^ tS^nber 



Via Telecopier 
(410) 293-0005 



Cs^jtain h£ciiad Waters 
Legal Advisor to 

SupeiinteadeiLt, United Staf^ Naval Academy 

Buchanan Road 
Annapolis^ MD 21402 



Brennan C. MoCalhy 



8Jufy,2004 



Re: Midsbjpman Matthew K. StamlMick 



Dear Cqytam Wateis: 

Yesterday I was jrovided whh the enclwed Final Report ofAptitmk Remediationfor 
AffdEA§?mOT ftOTiftoci fiom Robert A^ 

Cominandant dated 26 January, 2004, wbeiem CDR Bouffed iq)Qrts dutt Mdahipman First 
Class StaJnback successfully camplcrted Ihe Aprinidc Remg^iariAti Pmgrgm HeFinal 

Rfiport forflier detaik a mmibw of veiy podtive acMe 
January of ^s year* 

I shari^ this Fmal Rjq)Ort with you as it does Bd^ 
dc Boaid for its consideration, arid conlradicts the C^^ 
Midshipman Stainbadc had &iled his aptitude remediation program. 



As you loiow^ I have scnons concerts regaidhig the Conmianda^ 
matter, and partioilaily his stibimssioii 10 Ihe Board o^ 
Stainback*s complete nridsHpman record, \tfH<A in 

notations and achievements, CDR Boufi&rd's monorandum not only adds to fiw concerns that 
the record preseaited to the Board ttmtained serious and relevant oTniMinns, hut aliio calk it^q 
question the Cmnmandanr*s assertion that Midshipman Staintock had feil^ his aptitude 

remediation pTograin, ^ttdu(i was ihe v^ reason ^e matter was rcfc^ 
place. 



TM3r7Enclos. 
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26 JAN 04 

From: Robert A. Boufi&ra,CDR,r)eatalCoips, United States Navy 
Midstupman >^titi]b5e Mentor 

To; Commandast of bfidshipmas 

Via: Director, Character Devdopmcnt Diwifiion 

Sulg: FINAL REPOKT OF APTITUDE REMEDIATION FOR 
MIDSHIPMAN MATTHEW K. STA3NBACK, USN, 046582, ^ 
COMPANY 

Ref! (a)USNAINST1610.4A 

End: (1) Required Aptitude R^nediation Essay 

1. Puiposc, Per reference (a), this joemoiaodmn provides a leview of 
Midsh^jman Stainback's performance in the Aptitude RjEanedialion Program. 

.QYasicw-_One.goalofth&HoiKtt;fAptitudfiLRiaaedia^ 
have Midshipman Slainback reflect upon Ids e]q)ericTOe in vio]^^ 
HoMT Concept and to icoQgnize the central rote eflnra and integrity p^^ 
lie profession of anns. Midshipman Stainbacfc*saptitadc remediation was 
initiattypiescribcd to address his academic ahortc ftmrngg Comwelingwas 
provided to detennine fee root causes of his fiilme and remedy these. Eady 

in his aptitiKle leraediation picicess, (he midfihipman incuired a conduct 
offense. His retention ^as predicated on success&l eonipletion of Uiia 

piDgiam, amended to tafce the additional csondnct offense into account Asa 
means to acconaplish this goal. Midshipman Stainbackwasiwjuiiedio engage 
in moral-efliical discussions, estabKsh a set of peisonal goals, perform a 

service project, and write a fiaal paper. Midshipman StainbaekwM directed 

to completeaproject whereby his actions would be tianslatedto 

in a fleet command, and he would assume flie talc of si^wrvisor. In this 

project, the fictionalized Marine Lieotaiant was tasted with utflizi^ 
resoorces available at the United States Naval Academy to investigate, 
piocess, charge, then defend and remediate his subordinale. 



Moial-Bfhical Discufidons. The basis ofonrdiscassioiis were 
drawn fiom the Manual fin- Courts Maiijal. incladinglfae UGfe 
Ethics for MiKtarv Leaders rnantTp^B T««..) jySM-JVM^, 
^- 7^ Clinician's Guidft to Diagnngiff ( Tatnfeg Monison). 

Monisbn), 



EaseneenfSiTf.r.^o (Earl NightmgaleX JTIift Seoen TTi^ Kif^ 

Stanford Library of 



Philosophy/ Aristotle's Etf^ jes (Website). 
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b. Service Project Midshipman Stainbackpropo^ plazmed and 
QtS^mzed a camping tc^ fyi iis ccn^pany, inqmi^ving espnt de 

rjwpfl a-nH iTietflTrng a cfiit^^^ tyf tt^jt^ppntijpy ^^ny^crliig ftTitpmatf^c Hc 

also served as battalion action o£5cer &r fhe ammal H^oween 
Haunted Hall (0>inminnty Outreacli Program aJBQlk 
Midsh^iman Action Pit^cam) 

c. FOA&M* Midshipman Stainiback met or exceeded all of fhe goals 
flnt he had proposed to acconq)lish during lu5 aptitude 
remediation period. Four goals were establiabed at the initiation 
of this remediation progtanL The &3t goal was to devdop the 
academic sldllshepossessed in Older Id acsdeimcally excel The 
second gioal was to detemiine the root causes of the midshi^ni^an's 
aptitude defidencics and address ^em in a systematic manner. 
Tlie third goal ^was to analyze the conduct issues which 
contributol to and con^licated the midshipman^s aptitude 
deficieacies. The £3urth goal was to address these issues in a 
comprehensive proj ea that would incoiporate all in a inanner that 
demoDStiatedihe fif*ieaching impact of such actions on amilitary 
unit Midsh^mian Stamba^d: e£Gbctively utilized all resources 

^^^ available 10 lnm,4ncludmg.his^chain of ccxoamands^&culty^ 



C3uplainaMDAPApeisonneltoacc€iDplish these goals. He 
attained a 2,93 GPA during &11 semester, 2003, while conqileting 
his requirements for aptitudo cemediatcan. Midshipman Slainiback 
has demonstiBted an eagerness to ethcate his feUow midshipmen 
and a willingness to confiont individuals who pot^itiall/ could 

&Ge similar dtcumstanocs, 

d Summer Training. Midshqnnan Stafnback partidpated in a 4^ 
week leatherneck Training ProgCTn at Quantico, USMC Base^ 
attended courses in Land Navigation, Marine Corps Tactics^ 
Marine I]istory;i Weapomy and SurvivaL In addition, he 

success&Uy conipleted EB3 02, which he had pcei^ousty M 
wilhanA. 



e, Bssay. MIdshipmaa Stainback's last requirraieiit was to submit a 
written paper (enclosure 1) that capttuies the lessons learned fiom 
his e}^>eri^nce and the devel(^)mcntal progranL His paper shows 
he understands and has internalized the Honor Concept and 
appccciates the congilex nature of the moral ediical decisions he 
may &ce as a military officer. Of most importance, Midshipman 
Stahibac^^s paper comroumcates his intent to live honorably in the 
firture. 
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3, lUcommcndatiQn, MidsMpinanStahl)acksucce95fiiUyi^ 
tequtremmtsoffheAptitodeR^nediatiQiLProgi^ He took &e program 
s^oiisly and put an excellent effort into fhc inoral-^^^ 
con]flumity5emccp]Xf]ecfsand&ialp^)er. I liave obsexved Midshipman 
Sta^jack grow from an individual v?ho was Gont^ 
uponlus fonnidable intellect^ to a t^m player and leader^ ^o willingty 
makes the effort to excel, aiKl nnderstands the ranu£c^^ 
actions i^n ^ entire c^itain of conunand Midshipman Stainbadc^s 
willingness to discuss the iricidents he T?as iixvolved in ^ 
widun his conQ)aiiy 19 noteworthy, I beUeve Midshipman Stainback lias 
learned a gced;t deal aboot integrity and hoiuor and lire profession 
Based upon his successful completion of die Aptitude R^nediation Fiosramj I 
that he be removed firom the piogranL 



( 




R.A.BOXJEFAJRD 



Copyto: 

a^BaaalionOffioer 
6* Con^any Officer 
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DEPARTMENT OF THE NAVY 

mriED STATES NAVAL ACADEMY 

121 BLAKE ROAD 

ANNAPOUS MARYLAND 21402^5000 



14 Jul 04 



From: Staff Judge Advocate 

To: Superintendent, United States Naval Academy 



Subj: COMMENTS REGARDING WRITTEN STATEMENTS OF MIDSHIPMAN 
FIRST CLASS MATTHEW K. STAINBACK:, U,S, NAVY 

1 . Upon review of the written statement submitted by Midshipman Stainback, consisting of five 
letters listed as enclosures (4) - (9) of the basic correspondence, I provide the following comments: 

a. Enclosures (4) and (5); Resignation and letter from attorney^ respectively dated 24 and 
25 May 04: 

• Midshipman Stainback submitted a resignation after die Academic Board rendered 
its decision, and his attorney noted die stated purpose of this submission was to 
allow Midshipman Stainback other avenues to achieving a commission, 

• This letter also introduces the possible impact of Attention Deficit Disorder on this 
case, requesting that Midshipman Stainback be found to be physically disqualified 
and his obligation be waived because of this physical disability. Tliis assertion is 
contradicted by;the statement Midshipman Stainback supplied with his application 
fiom his physician (iacluded in enclosure (6)) unequivocally stating his patient was 
fiJly qualified for the rigorous physical and academic Acadipmy program. The 
Attome/s request to find Midshipman Stairiback physically disqualified also 
contradicts his client's stated goal of still desiring to obtain a commission. 

• The letter also requests that humanitarian reasons be considered for waiver of 
Midshipman Stainback's obligations, but feils to raise a specific basis for this 
request. If the physical disability argument is the unstated basis, it is again 
contradicted by the submission horn Midshipman Stainbacts physician. 

• Enclosure (7) was submitted to request wittidrawal of the proffered resignation. 

b. The enclosure (6) written statement of 25 May: 

• This statement alleges that matters were either not submitted or 
incomplete/misleading to intentionally skew the Board results. First of all, it 
should be noted that Midshipman Stainback was present at the hearing and was 
given as much time as was necessary to ask the Board to consider any matter he 
chose to present. Also, Midshipman Stainback's heroic efforts to render CPR to the 
Board's Secretary (our Dean of Admissions) were well known by each and every 
Board member and clearly were not ignored by the Board in its deliberations; 

• Pnxjedural Issues Raised in the Statement: 

o Midshipman Stainback was provided more than die minimum required 
notice established by Academy instruction, providing him an^le time to 
prepare for his Academic Board. His notice was clear, even if his 
understanding was not. No member of the Academy stafif selected an 
"arbitrary" time for the hearing, but would have certainly communicated to 
Midshipman Stainback that the actual timing of his appearance was subject 
to the Academic Board's execution of their agenda feat involved seeing 
. , dozens of midshipmen each session. Midshipman Stainback's notice clearly 
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informed him that his Board appearance was to occur on Tuesday, 27 Apr 
04, and he had from Friday, 23 Apr 04 until that date to prepare and 
schedule meetings Avith his attoirjey. Contrary to his statement, he was not 
"sequestered" prior to the Board, but he and his chain of command would 
have been required to arrive well before the scheduled Board meeting to 
accommodate the efBcieht processing of cases by the panel. 

o Midshipman Stainback did not raise any issue regarding needing more time 
to prepare and was not prevented from speaking to his attorney it any time 
prior to the Board- 

o Midshipman Stainback noted one error of merit, that being that his Board 
notice indicated he had been provided a Commandant Memo dated 
9 Apr 04. In fact, the Commandant's memo was dated 23 Apr 04, and he 
was clearly provided tiiat memo with his notice. There exists no 9 Apr 04 
memo considered by the Academic Board or withheld from Midshipman 
Stainback, and ttie date provided in his notice was a harmless typographical 
error- 

o Midshipman Stainback alleges that deletions and notations on some 
paperwork the Board reviewed was intended to provide tiie Board with a 
negative picture of his service. See enclosures (3) and (4), The notations 
on enclosure (3) however, axe merely fectual notations, and are neither 
negative nor positive, I have personally viewed enclosure (4), and the 
noted deletions wctc not an effort to expunge material beneficial to 
Midshipman Stainback, they simply excised Privacy Act material related to 
another midshipman that was totally unrelated to this case. 
With respect to the impact of Attention Deficit Disorder on Midshipman 
Stainback's inaptitude, three points are clear: 

o Midshipman Stainback never discussed this issue and its possible impact on 
his inability to meet standards witii the Board during his personal 
appearance; 

o As alluded to above, Midshipman Stainback was granted a waiver by the 
DoDMERB to come to (he Academy based upon his position that ADD 
would not inhibit his abilities, a position supported by his own physician 
who opined he was fiilly physically qualified for the Acadany as noted 
earlier- There is no indication (hat treatment was required or requested, and 
this was clearly (he opinion of the pediatric physician who was responsible 
for stopping his patient's use of any medication for (he condition. 

o Many of Midshipman Stainback's performance difficulties were not clearly, 
or were only very tangentially, related to the commonly known symptoms 
related to this condition (e.g.: Conduct issues surrounding inappropriate 
training with a Plebe involving a bayonet and inappropriate behavior in 
public, felling to complete homework assignments and required papers, 
missing classes, unauthorized absence fix)m restricted musters, a very 
pronounced academic perfoimance drop in his 2/C year, substandard room 
cleanliness and personal appearance and, after his Board decision, his being 
put on report for missing several phone in musters and violating Bacheloi^s 
Enlisted Quarters rules by having an unauthorized female visitor in his BEQ 
room.) 
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c. Tie enclosure (8) letter submission of 21 Jun 04: 

• Midshipman Stainback requests a degree without a conunission, basically aveiring 
he eamed the degree, or was prevented fiom completing required courses by the 
Academy, This is inaccurate forfhree reasons: 

o All Midshipmen must complete every requirraient for a degree from the 
Academy vice just achieving acadraiic minimums; including meeting 
aptitude standards, 

o Midshipman Stainback did not in feet complete all required academic 
courses, 

o Midshipman Stainback was allowed to finish coursework by the Academic 
Board, This was an unusual and an exceptional allowance not nomially 
offered to midshipmen recommended &)v separation; as they are usually not 
allowed to finish coursewoik- This exception was specifically authorized 
by the Board to assist Midshipman Stainback in transition to a civilian 
university, if that were his choice, by allowing him to attain more 
transfemble credits. In feet, Midshipman Stainback requested withdrawal 
fix)m the courses in question; contradicting the assertion that the Academy 
prevented his completion of any required course. 

• With respect to Midshipman Stainback's request for a waiver of his obligations 
arising from Acadraiy attendance, he has not shown any adverse impacts from the 
Board decision that differ fiom other similarly situated Midshipman, 

d. The enclosure (9) letter submission of 8 Jul 04: 

• Midsh^man Stainback asserts he passed his remediation, undermining the reasons 
for his referral to the Academic Board, as evidenced by the enclosure to this letter 
TTiat enclosure, however, only details his passing of requirements outlined by his 
assigned remediator and not fee Commandant of Midshipmen, His successful 
completion of this part of the remediation program was presented to the Board, but 
it was also noted tiiat his behavior, including numerous unauthorized class absences 
following submission of this rraiediation package by his mentor, was considered by 
tiie Commandant of Midshipmen to portray an aptitude remediation feilure and 
resulted in the initiation of &e Aptitude^oard process, 

HaOiAEhA. WATERS 
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DEPARTMENT OF THE NAVY 

OFFICE OF THE ASSISTANT SECRETARY 

(MANPOWER AND RESERVE AFFAIRS) 

1000 NAVY PENTAGON 

WASHINGTON. DX. 20350-1000 



1 AUG 2dB$ 



MEMORANDUM FOR SUPERINTENDENT U.S. NAVAL ACADEMY 
SUBJECT: MIDN 1/C MATTHEW K. STAINBACK, USN 

I have approved MIDN 3/C Stainback's dis enrollment from the 
U.S. Naval Academy for insufficient aptitude to become a 
commissioned officer. I direct that he repay his advanced 
education assistance through financial reimbursement of 
$122,055.67 instead of active service. 



service. ■ 

William A. Navas^ jM 
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McCarthy & McCarthy, l.l.c. 

79 Franklin Street 

Annapolis, Maryland 21401 

(410)268-4016 (410) 268-3424 fax 

mccaithyandmccafthy^com 

Thomas McCarthy. Jr., PC, Member Breanan C. McCarttiy 

Thomas McCarthy. Sr, PC, Member Assodate Member 



The Honorable Gordon R. England 17 August, 2004 

Secretary of the Navy 
1 00 Navy Pentagon 
Washington, DC 20350-1000 



Re: USNA Midshipman First Class Matthew K. Stainback 



Dear Secretary England: 

This responds to CAPT Michael Waters* July 14, 2004 memorandum in the 
above referenced matter, which Vice Admiral Rodnqr P, Rempt forwarded to you on 
July 26, 2004. 

That memorandum contains misrepresentations and omissions of feet, hi 
particular, CAPT Waters states that *'[MIDN Stainback's] successfiU completion of this 
part of the remediation program was presented to the Board." This suggests that the 
Board was not only aware of CDR Bouffaid's favorable memorandum, but that it 
actually reviewed a copy of it. That assertion, however, is incorrect and misleading in 
several respects. ... , , 

4 

First, CDR Bouffard*s memorandum was not included among the 108 page record 
(hat the USNA provided to MIDN Stainback and presented to the Board. On a close 
leading of CAPT Waters' memorandum, it is clear that he actually does not dispute this, 
histead, he states that, "[h]is successful completion of this part of the remediation 
program was presented to the Board," with no explanation as to how that could have 
occuired if it was not included within the 1 08 page record presented to the Board. The 
Academy's failure to produce or disclose CDR Bouffaid's memorandum, along with 
other pertinent favorable infomiation, created the felse and highly prejudicial impression 
that MIDN Stainback failed to make any progress during his fu^ class year. 

The only information about the remediation program that was "presented" to the 

Board during the proceedings was statements by CAPT Budney, the Deputy 
Commandant of Midshipmen, Specifically, CAPT Budney stated at the beginning of the 
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Board that he had spoken to MIDN Stainback*s remediation program officer (without 
mentioning the officer by name) and that MIDN Stainback*s remediation officer had 
reported that MTON Stainback had met or exceeded the requirements of the remediation 
program. However, at the conclusion of the Board, CAPT Budney stated that he was 
uiistaken and that he had not talked to MIDN Stainback*s remediation officer. He stated 
that he had confused MIDN Stainback*s case with another first class midshipman. As a 
result, no information about MIDN Stainback*s completion of the remediation program 
was presented to (he Board and CAPT Budney*s retracted testimony created ihe &lse 
impression that MIDN Stainback had failed the program, Fxuthermore, this retraction 
occurred at the conclusion of the Board, and after MIDN Stainback had been given his 
opportunity to comment. Therefore, MIDN Stainback had no way to correct this 
misimpressioti. 

Even if, as Captain Waters asserts, the Board was "presented" with the bare 
fact — as opposed to the official document — that MIDN Stainback had successfully 
completed the remediation program, that would be a clear violation of the USNA's own 
instruction governing the Academic Board procedures because that could only have 
occurred after the Board proceedings were adjourned and during the deliberation phase, 
USNADSrST 5420,24E, Art. V.L C C'Board members will discuss the infomiation 
contained in the record as a part of their review but shall not add infomiation tathe 
record or discuss infomiation not contained in the record'*). Therefore, even if you 
accept Captain Waters' assertion as true, it is an admission that the Academy violated its 
own instruction. 

Second, CAPT Waters completely ignores the fact that the Naval Academy never 
provided MIDN Stainback with a copy of CDR Bouffard's memorandum prior to the 
Aptitude Board. MIDN Stainback was denied the opportunity to review, present, or 
comment on this highly favorable infomiation. 

Third, CAPT Waters Mis to reconcile CDR Bouffaid's conclusion that, 
"Midshipman Stainback met or exceeded all of the goals that he had proposed to 
accomplish during his aptitude remediation period.-" and that he successfully completed 
the Aptitude Remediation Program, and the Commandant' s assertion that he failed it. 
There is a significant period of time — ^January 26 to June 23, 2004 — during which MIDN 
Stainback believed he had be^n removed from remediation. It was not until the Academy 
responded on June 23, 2004 to Senator John Wamer's Congressional inquiry that MIDN 
Stainback first learned that the Commandant had deemed his Aptitude Remediation 
Program a failure. This letter to Senator Warner made no mention whatsoever of CDR 
Bouffard*s favorable report and conclusions. It is also significant that CDR Bouffaid was 
completely unaware, until well after the fact (July 7, 2004), that flie Academy had 
convened an Aptitude Board and voted to separate MIDN Stainback from ttie Academy, 
These contradictions and omissions of fact are particularly troubling given the 
Academy's claim that it initiated the Aptitude Board based on MIDN Stainback*s failure 
^'i this remediation program. 
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Fourth, it is clear tiiat the Superintendent never would have addressed the 
existence of CDR Bou£ferd*s memorandunt— much less the facts referenced 
therein— had it not been for our mdependent discovery and disclosu]^ of it to CAPT 
Waters on July 8, 2004. CAPT Waters completely fails to confront the fact that CDR 
Bouffard's memorandum was not earlier disclosed to anyone involved in this process. 

Based on the forgoing reasons and those previously stated, it is clear that the 
Academy did not follow proper procedure in this case and the result of the Aptitude 
Board is unfair- MIDN Stainback should be reinstated, graduated fiom the Academy and 
commissioned as a naval officer. 

Thank you for your attention to this matter. 



Very truly yours. 




TMJr. 

cc: Hie Honorable John Warner 
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Name of Student / * "^ ff^e w S'f.a.iviti^^ci^ 



" TRANSFER EVALUATION 

Office of Unlversay Admlstaa 

Vfllanova UnlvecsHy 

Vfllanova, Pennsylvania 19085-1672 

Most be completed by Dean of Student only 
Social SecuiitvNmnber ^ll^ ^i - ^7*^? 



Signature of Student to authorize release of information requested below. 



One (rfyour students, named above, has applied ftM^ admission to Villanova Univecsity. In consiikring this applicatton, we 
are concealed with personal as well as academic qualifications. 

Please M out tfie following to the best of your afalllfy Space is provided for comments which will be helpfid to us 
in admission and in counseling. Please i^timi the fbim to the Dlr^^ 
Villanova. PA 19085-1672. 

1 . Have thCTe been airy questions concemina this sUfiJent's standard of behavior? XX Yes No 

If so, e^qplain: 

Fonnex Midshipman Stainback was found by our Academic Board to not be 
compatible with Military reqMrements. He has no conduct issues that would 
cause me not to recommend him for acceptance by your fine institution* 

2. Is this student eJigil>le to continue at your institution? Yes yy No 

Comm^its^ 

Again, only because the military lifestyle is not for every student* Former 
Midshipman Stainback is a fine young man with great intelligence and potential* 

3. Do you racmmiend this student for acceptance to Villanova Univeisity? XX Yes No 

Comments: Villanova is an incredibly fine institution. Matt Stainback has many attributes 
that will ensure his success in the civlian setting* I personally have worked 
with Matt to ensure he is well placed to succeed in life and am proud to help 
in any way possible, 
4* Would you want tB to call you concemii^ this student? _3^_ Yes No 

C*wi™«^nts^n would be pleased to assist your admissions team to understand the Academic, 
physical and military rigors of the Naval Academy, At USNA, these conditions 
impact our students in a different manner than at most universities* 

General Gimn^nts: 

I am pleased to recommedd Former Midshipman Stainback to your University- 



Date 



15 Jul 04 




.Signed 

w 

Official Titlg Captain, Judge Advocate General's Corp, U.S. Nav y 
Institution United States Naval Academy 



Telephone 410-29^-1 Sfi^ 



E-mall 



— waf:<>rRTnpfatiaTi?,-Pdii 
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Filed 09/27/2006 ri teapi^^g^ f&PENTS 

" TRANSFER EVALUATION 

Office of University Adm^on 

Villanova Univefstty 

ViDanova, Pennsylvania 19085-1672 

Must be campletBd by Dean of StMidenis cnJj 
_ Social Securitv Number '^l^ ^ '^l-^7'{? 



of Student Co authorize release of informatioa requested below. 

.^ — 



One of your students, named above, has applied for admission to Vdlanova Univeisity, In considerir^ this applicaHon, we 
are concerned with pecsonal as well as academic qualiflcatiDns. 

Please fin out the following to tlie best of your ability. Space Is jtfovi 

in admision and in counseling. Pl^se letiim the fhim to the Director of l^^ 
Vmanova, PA 19085-1672. 



L Have there been any questions conceminR this student's standard of behaviof? XZ Yes No 

If so, explain: 

Fonnex Mldslilpman Stainback was found by our Academic Board to not be 
compatible with Military reqMrements* He has no conduct issues that would 

cause me not to reconmend him for acceptance by your fine institution. 

2* Is this studetiCeHg^le to continue at your Instltutioh? Yes y y No 

Comments^ 



Again, only because the military lifestyle is not for every student. Former 
Htdshipman stainback is a fine yotmg man with great.:intelligence and potential. 

3- IX> you recommend fhls student fix aa:qrtance to Villanova Univera^ No 

Comments; Villanova is an incredibly fine institution. Matt Stainback has many attributes 
that will ensure his success in the civlian setting. I personally have worked 
with Matt to ensure he is well placed to succeed in life and am proud to help 
in any way possible. 

4. WouM you want us to cdl you concerning this student? vi__ Yes No 



Coiranents:i would be pleased to assist your admissions team to understand the Academic, 
physical and military rigors of the Naval Academy. Af USNA, these conditions 
impact our students in a different manner than at most universities. 

General Comments: 

I am pleased to recommeiid Former Midshipman Stainback to your University. 



Dat9 



15 Jul 04 



.Signed 




OgkialTlfle Captain, Judge Advocate General's Corpj U.S. Nav y 
Institution toited States Naval Academy . 



Telephone 410-293-1^63 



E-mail 



waterRTMOifRTiJi - f*flii 
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DEPARTMENT OF THE NAVY 

UNFTED STATES NAVAL ACADEMY 

121 BLAKE ROAD 

ANNAPOUS MARYLAND 21402-5000 



5730 

September 22, 2004 



Thomas McCarthy, Jr. 
79 Franklin Street 
AimapoIis,MD 21401 

+ 

Dear Mr. McCardiy: 

Thank you for your letter of August 17, 2004, regarding the disenrolhnent processing of 
your client, Midshipman Matthew K. Stainback, U.S. Navy, from the U.S. Naval Academy by 
the Academic Board. The Secretary of the Navy has fonvaided yom- letter to me for direct 
response. 

I have reviewed the matters you raised in your letter and have determined that they do not 
raise procedural issues tihat would warrant further reconsideration. 

If you have any further questions, my Staff Judge Advocate, CAPT Mike Waters, JAGG, 
U.S, Navy, can be reached at 410-293-1564. I wish to thank you for your continued interest and 
support of the U.S. Naval Academy. 




RODNEFTvREMPT 
Vice A(fiiu(^ U.S. Navy 
Superintendent 
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McCarthy & McCarthy, l.l.c 

79 Franklin Street 

Annapolis, Maryland 21401 

(410) 2SM016 (410) 268-3424 fax 



TTiomas McCarthy, Jr., PC, Mamber 
Thomas McCarUiy, Sr, PC. Member 



Via Telecopier 
(410) 293-0005 



Brennan C, McCarthy 
A3sociat& P4ember 



Captain Michael Waters 

Legal Advisor to 

Supenntemdratj United States Naval Academy 

Bucbaiian Road 
Annapolis. MD 21402 



Re; Midshipman Mat&ew K, Slainback 



22 September, 2004 



Dear Captain Waters: 

I understand that there may have been some decision from SECNAV in regards to 
Midshipman Stainbacfc's case. I would appreciate being provided wth a copy of anyttiing 
received ftom SECNAV in fhis matter, as neither I nor my client have received anything. 

Thank you foi your assistance m this matter. 




TMJn 
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Pages (not including cover): 2^ 





From: CAPT mike waters, JAGC, %S. Navy 
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WL 



Matters contained in this facsimile may be sensitive in nature or may constitute privileged attorney 

work product and are intended only for the above^noted recipient (s) , If you have received this 

communication in error ^ we would ask that you safeguard the contents of this cooinunication and 

please contact our office at the numbers listed below and we will rectify any delivery errors. We 

thank you in advance for respecting the privacy of all materials contained in this facsimile. 



Phone: (410)293-1564 
Fax: (410) 293-0005 



DSN: 281-1564 
DSN: 281-0005 
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DEPARTMENT OF THENAVY 

OFFICE OF THE ASSISTAKTSeCRET^RY 

(MAMPOWER AND RESERVE AFFAIRS) 

1000 HAVY PEWTAGON 

WASHIKGTOK* D.C, ^0350-1000 



'trf k 



MEMORANDUM FOR SUPERINTENDENT U.S. NAVAL ACADEMY 
SUBJECT: MIDN 1/C MATTHEW K. STAINBACK, USN 

I have approved MIDN 3/C Stainback's dis enrollment from the 
U.S. Naval Academy for insufficient aptitude to become a 
coramissioned officer. I direct that he repay his advanced 
education assistance through financial reimbursement of 
$122,055.67 instead of active service. i 



service. 



William A- Navas, J:^ 
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Feldesman 



I UCKER 

Leifer 

FlDELLLLP 



Eugene R. Ftoell 

e£Ldell@felde smantucker. com 



October 11, 2004 



Facsimile copy to (703) 693-9545 

The Honorable Grordon R. England 
Secretary of the Navy 
1000 Navy Pentagon 
Washington, DC 20350-1000 

Re: Midshipmcm, First Class Matthew K Stainback 
Dear Secretary England: 

On behalf of my client Midshipman First Class Matthew K Stainback, 
I am writing to object to the August 10, 2004 decision of the Assistant 
Secretary for Manpower & Reserve Affeirs, William A. Navas, Jr., to approve 
the disenrollment of MIDN Stainback from the Academy for insu£Bcient 
aptitude. 

There are two fundamental flaws with that decision. First, it is based 
on adverse information on which MIDN Stainback was never afforded an 
opportunity to comment. In particular, the Academy transmitted unfavorable 
information to you— as the final decision-maker— without affording him 
notice and an opportunity to respond. 

As you know, the Academy convened an aptitude board just a few 
weeks before MIDN Stainback would have otherwise graduated and been 
commissioned as a naval officer. The board recommended disenroUment, over 
his objection, and the Superintendent prepared a report and recommendation 
(dated 10 May 2004) for your consideration. Before forwarding the report, the 
Superintendent provided MIDN Stainback with notice and an opportunity to 
respond, as required by 10 U.S.G. § 6962, MIDN Stainback prepared 
substantial matters in response, challenging both the Superintendent's 
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The Honorable Gordon R. England 



October 11, 2004 
Page 2 



report and the underlying aptitude board as contrary to law, arbitrary and 
capricious, an abuse of discretion and not supported by substantial evidence. 

At that point, the Superintendent should have forwarded his report 
and MIDN Stainback's response to you. Instead of doing so, however, he 
prepared an additional report (dated July 26, 2004) and attached a decidedly 
negative endorsement (dated July 14, 2004) from his Staff Judge Advocate. 
The problem is that the Superintendent did not provide this supplemental 
report or his SJA's endorsement, which contained new adverse information, 
to MIDN Stainback for an opportunity to comment.* That is a plain violation 
of § 6962. 

MIDN Stainback had a statutory right to contest, explain or rebut this 
new unfavorable information before a final decision was reached. The 
statute's notice and comment requirement is a core element of the aptitude 
board process and constitutes one of the few rights that a midshipman has to 
challenge this administrative action. Id.; see also USNAINST 5420.24E. In 
other words, the midshipman has a right to be an informed participant and 
not merely a passive spectator in the aptitude board process. This right 
clearly extends to information contained within the type of transmittal 
documents at issue here. 

The rights to notice and an opportunity to be heard are designed to 
preclude off-the-record communications and promote fairness and objectivity 
in the administrative process. This is especially important where the 
administrative proceeding at issue, like an aptitude board, can result in 
discharge and expulsion. 

It was not untU after the Superintendent submitted this new adverse 
information that MIDN Stainback fortuitously learned of its existence and 
received copies from his sponsor at the Academy. MIDN Stainback promptly 
reviewed this information and worked with his prior counsel to prepare a 
response, which was mailed to you on August 17, 2004. Unbeknownst to 
MIDN Stainback, however, the Assistant Secretary had already reached an 



The Superintendent erroneously indicated on the bottom of his 
supplemental report that he had provided a "copy to" MIDN Stainback. 
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The Honorable Gordon R. England 
"lecretary 



October 11, 2004 
Page 3 



unfavorable decision seven days earlier, on August 10, 2004.** Accordingly, 
MIDN Stainback was prejudiced by this statutory violation because the 
Assistant Secretary reached his decision without ever considering MIDN 
Stainback's response to the Superintendent's additional adverse matters. 

Second, the Assistant Secretary completely failed to address any of the 
facts and issues presented in MIDN Stainback's response to the 
Superintendent's initial report and recommendation. It is settled law that an 
agency must confront issues and evidence presented to it before rendering a 
final decision. Arent v. Shalala, 70 F.3d 610, 616 (D.C. Cir. 1995) (citing 
Motor Vehicle Mfrs. Ass'n v. State Farm Auto. Ins, Co., 463 U.S. 29, 43 
(1983)). Any failure to do so will render the agency decision arbitrary and 
capricious, and thus will serve as a basis for setting a decision aside. Tourus 
Records, Inc. v. Drug Enforcement Admin., 259 F.3d 731, 736 (D.C. Cir. 2001). 

The Assistant Secretary was required, at a minimum, to examine the 
relevant data and articulate a satisfactory explanation for his decision. He 
made no effort to do so and, instead, issued a conclusory two sentence 
memorandum with no explanation or analysis. The facts and issues 
presented by MIDN Stainback— in response to both of the Superintendent's 
reports— warrant careful review and consideration before a final decision can 
be reached. 

Mindful of your other responsibiUties, I respectfully request your 
attention to this matter so that MIDN Stainback is not forced through the 
disruption of an unlawfiil disenrollment and the delay and expense of 
litigation. 



" It should be noted that MIDN Stainback was not notified of the Assistant 
Secretary's decision until September 11, 2004, when he received a certified 
letter, at his home address, dated August 31, 2004 firom the Superintendent. 
The Superintendent's letter stated that, "Ip]er reference (a), you are hereby 
discharged firom the U.S. Naval Academy as a midshipman effective 10 
August 2004, due to insufacient aptitude to become a commissioned of&cer." 
While reference (a) was the Assistant Secretary's August 10, 2004 
memorandum, the Superintendent neglected to provide a copy to MIDN 
Stainback. In fact, he did not receive a copy until September 23, 2004, after 
his prior counsel requested one fi-om the Academy. 
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The Honorable Gordon R. England 
5ecEetaiy.of-i;lie -Navy - - - 



October 11, 2004 
Page 4 



If you or a member of your staff have any questions, please feel free to 
contact me at (202) 466-8960. 



Sincerely, 
Eugene R. Fidell 



Copy to: 

Alberto J. Mora, Esq. 

Vice Admiral Rodney P, Rempt 

MIDN 1/C Matthew K Stainback 
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FELPESMAN TUCKERLEIFER noZLL LLP 

20D1 L Street, N.W^ WasbinStoDi DX. 30036 

T^ephonc (202) 4i56-S960 

Ttilefti (202) ISJ-SlOi 



TO: 



FIRM: 



FAX NUMBER: 



the Honorable Go»l<m.|L Bniglaqd 



(703) 693-9545 
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DATE; 



TJME: 



October 11,2004 



ff OP PAGES: 



This csoixrplus 4 pagc(s) 
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FROM: 



COMME^TT; 



Matthew S, Froedus 



Thtinfocmationcontaihcdintinsl^ 

andcc>n1identia!, iiitei^edoiilyforthcuscofthcii4ivj^^^ ITthntTcadci: of 

this mcisaagfe is not the mieaded wcipieh^ you at^chw^fenodficd th^iiany disseniinaiioii, aisttibUtion 

or copy of this communicaiion is strictly prahtbited If thfe commuiiicalion h?s been received in 

eTror,pi<a5^norifyiis immediatelyby telephone, collect if ne^ 

Ifl us. zi die above address via the US Postal Service (we vdll rchnbuisc postage). Thank you. 



Please contact Allic Bernardo at the aJ>ove-Ii.sttd number if yoiu d0 notreteive all pages. 



00444 



oc7-ii-2ce4 isoi 



KBG£GQeO0Sl 



SK 



p. 01 



'*'■"" 1 1 nil ' ■ 



*r-rr^ 



.LL I' 




06-cv-00856-I^BW ^^^^^^-j^^lif-^f^^i^^^T /2006 Page 45 o.f.5p 



OFFtCE OF THE SECRETARY 

1000 NAVY PEHTaGON 

WASHIHOTOrt, O.C. 20350-1000 



Mr. Eugene R. Fidell ^' ^ ^ ^ 

Attorney at Law 

2001 L Street N,W. 

Second Floor 

Washington, D.C. 20036-4910 

Dear Mr. Fidell: 

r 

I received your letter to the Secretary of the Navy 
regarding former Midshipman First Class Matthew K. Stainback. I 
am responding to you on behalf of the Secretary of the Navy. 



After reviewing your client's file, in conjunction with the 
August 17, 2004 rebuttal letter sent by your client's prior 
counsel, I find that your client still possesses insufficient 
aptitude to become a commiseioned officer. Additionally, I do 
not find your arguments for reinstating your client persuasive. 
Accordingly, I reaffirm my decision to disenroll Mr. stainback 
from the U.S. Naval Academy. 

This is considered a final action in your client's case. 
If he is not satisfied with the outcome of the case, or believes 
that an error or injustice exists in his Naval records, he may 
petition the Board for Correction of Naval Records for relief. 

Sincerely, 



Wiliiam A. NavaaJ Jr. 
Assistant Secretiajry of the Navy 
\ (Manpower & Rese\(ve Affairs) 

Copy to: 

Superintendent, U.S. Naval Academy 
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5SiC:,573a -^ 



TYPE: 



Date of Correspondence: 
10/11/2004 

To: 

ADMN OFCR 



Route Slip Number: 
240686 



FILES 
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ACTION KEY : 

A - Action 

B - Sign "By Direction" 

C - Comment/Status 

D - Other Signature (see remai 

E - Prepare Endorsement 

F - Furnish copy of reply 

H - Has Copy 

I - Infoimation 

J - Joint Action (see remarks) 

P - Prepare Reply 

R-Retain 

S - Superintendent's Signature 



Tickler Date: 



Action: 



Date: 



' 



IR 



IR 



Subject: 
MIDN 1ST CLASS MATTHEW 

DISENROLLMENT 

2004USECNA VC_GC-003 7 1 8F 
(10/14/04) 



Initials: 



Remaifcs: 



INSTRUCTTONS : 

1 . This route slip should remain attached to incoming 
correspondence at all times. Return Route Slip when 
action is complete 

2. Any changes in routing, action officer, or action required 
should be cleared by the Administrative Officer, x31 550. 

3 . Tickler Dates should be adhered to strictly. Report any 
delays to the Administrative Officer, x31550 

4. Follow Navy Correspondence Manual (SECNAVINST 
5 21 6.5D) and USNAINST 52 16. IL when preparing 
replies. 



Date Mailed: 



USNA MMA 5216/4 (Rev. 1-04) 
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DCN: 2004USECNAVC_GC-003718f 

Subject; (RD) MIDSHIPMAN FIRST CLASS MATTHEW K, STAIN BACK 



Sta 



Type: 
On9inator: 
Tasking Authority: 

(Entered By) 

Due Date: 
DDGument Date; 
Received Date: 
Interim Date: 
External PCN: 
Key Words; 
Member: 
Division: 
Commitee: 
Case Worker: 

Action Office: 

PupHcate Tasker 
Check 

Action Products: 



Individual 
CIVSheryl Murphy 
SECNAVC_GC 

11/10/2004 
10/11/2004 
10/13/2004 

GC003380A 

DISENROLLMENT 

FIOELL 



MARY COOPER 
TEAMB 



MRA 

UnRestricted TasKer 

Letter-Reply Direct 



Tasker Package 

INCOMING .Ddf f4 7GKB^ 



Final Response 



Worldng Area (drafts^ referen 



^ /6-:i9'0</ 




l^A^^ 



Coordination Status 

(manually updated) 



Assignment and Status 



10/13/04 Assigned to M&RA SAML CW04 M- 
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DEPARTMENT OF THE NAVY 
OFFICE OF THE SECRETAftV 

10«« MAVY PENTAGON „„.™,., 

WASH.HOrOH. o.c. 2035«-«o« SECNAVJNST 1531 . IB 

N131D 

10 Kay 2000 

SSCNAV INSTRUCTION 1S 31.1B 

From: Secretary of the Mavy 

Sub j : U , S . NAVAL ACADEMY (USNA) MIDSKIPMEM DISEKteOLLMESIT 

Ref: (a) DoD Directive 1332.23 of 19 Peb 88 <Nobal) 

(b) Title 10, use. Section S959 

(c) Title 10, use, Section 200S 

(d) Title 10, CSC, Section 6963 

(e) Title 10, USC, Section 6962 
■(f> Title 10, use. Section 6961 

(g) Title 10, use. Section S51 

End: (1) Academy Education Cost Basis Deteannination 

1, Purpose. To prescribe regulations for dis enrol lia^it frcm the 
U,S. Kaval Academy (USNA) per statutozy requirCTients iinplemented 
by reference {a) for the Department of the Navy, and to* 
revalidate policy and procedure^ for the USNA Midshipman 
Reevaluati on /Reappointment (R&R) Program, 

2, Cancellation . SECMAVXNST 1531, lA* This is a complete 
revision and should be read in its entirety, 

3, Applicability ^ This instruction applies to all USMA 
midshipmen on the date c£ this instruction and all individuals 
who sign the agre^nent to serve per reference (jb) on or after the 
date of this instruction- 

4, Backgrotmd . References <a) and (b) -clarify the Secretary of 
the Navy's (SECMAV) authority to require and enforce midshiE^uen 
service agre^nents- The R£JR Program offers an alternative to 
final separation, whereby selected individuals may be readmitted 
to U^JA after sucjressful completion of a specified evaluation 
period in an enlisted status in the U-S- Naval Reserve (USNR) or 
U.S- Marine Corps Reserve (USMCR) . 

5, Policy - USNA midshipmen shall execute agreements to serve 
per reference (b) , Midshipmen determined to have breached this 
agreement by SECNAV shall be ordered to active duty, unless 
SECISAV determines a midshipman unsuitable for active duty 
service. Per references (b) and (c) ^ SECNAV shall retain 
authority to require midshipmen separated from USNA to reimburse 
the U»S. Government for the cost of advanced education received. 
in lieu of active duty service* 
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SECNAVINST 1531.13 



t* 



6* Breach of Agreement . • A midshipm^m shall be considered to 
have breached an agreement to serve if diseurolled from USNA 
under one or more of the following actions: 

a. Deficiency at any examination; 

b. Insufficient aptitude; 
c* Unsatisfactory conduct; 

+ 

d* Dismissal in the best interests of the Naval service; 

e* Resignation; or 

f . ■ Failxire to accept a commission, 

7. Procedures for De'tenainincr a Breach of Agreement . The 
following procedures shall be used for determining whether such a 
breach has occurred: 

a* Deficiency at any Ebcamination , A midshipman , who is 
found to be acadsEiically deficient, including deficiency in 
physical education, may be dis enrol led from UStTA by the Academic 
Board per reference (d) * 

b. Insufficient Aptitude . Under reference (e) ^ if an 
Academic Board unanimously determines that a nidshipiaan possesses 
insufficient aptitude to become a conmissioned officer in the 
llaval service, the Superintendent shall report the findings to 
SECMAV^ providing the midshipman an opportunity to examine the 
report and attach a written statement- Eased on the report and 
statement, iSEOsTAV may disenroll the midshipman from US^TA. 

c. Unsatisfactory Conduct , tftider reference (e) ^ if the 
Superintendent determines that the conduct of the midshipman is 
unsatisfactory/ he shall suianit a written report to SECNAV, 
providing the midshipman with an opportunity, to examine the 
report and attach- a written statement. SECKAV may disenroll the vi 
midshipcnan from USNA- Per reference (c) , the Superintendent 
shall ensure that each midshipman, who has been accused of 
misconduct that may result in disenrollment, is advised of the 
potential for reimbursement to the government for the cost of 
advanced education. Such advisement shall be in writing, 
acknowledged by the midshipman, and occur before the midshipman 
makes a decision on a course of action regarding personal 
involvement in administrative, non-judicial, and judicial action 
resulting from the alleged misconduct. 
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SEQ-JAVIHST 1531. IB 

^- Dismissal in the Best Interests of th^ w^.r^i service 
r reference it), xt tHe Superintendent, believes the * 



continued presence of a midshipman at USKA is contrary to the 
best interest of the Naval service, he shall submit a w-itten 

report, with full justification, to SECNAV. if SECNAV determines 
the Superintendent's belief is well-founded, he shall selvf^ 
copy of the report on the ztddshipman and prescribe a time which 
he considers reasonable, under the circumstances ^ for the 
midshipman to show cause in writing why he or she should not be 
dismissed from USKA. After consideration of any cause so shown 
and with the written approval of the Secretary cf Defense 
(SECDEF) acting for the President, SEOSKV may disenroll the 
midshipman from USNA. The truth of any issue of fact reasonably 
raised by the Report or response thereto, exceot as to the record 
of demerits, shall be determined by an appropriate investigation 
convened by SECNAV. 

e- Resignation. Unciualified resignations shall be suhntitted 
to Chief of Naval Personnel (CHNAVPEHS) for approval. Qualified 
resignations shall be sxjbmitted to SSCNAV for approval. All 
resignations must be submitted via Superintendent ir<nvrA ■c!^-J*^-■^T^-^ 
a specific reason for such action. Cnce subsnitted to the 
Superintendent, a resignation may not be withdrawn without 
approval of the Superintendent. Once approved by 
SECN&V/CHNAVPERS, a resignation may not be withdrawn unless 
SECNAV/CHMAVPERS considers the midshipman's retention to be in 
the best interests of the Naval service. Par reference (c) , the 
Superintendent shall ensure that each midshipman, who suiamits a 
resignation, or otherwise requests voluntary separation or release 
from the active duty obligation, is advised of the potential for 
re imbxzr semen t to the government for the cost of advanced ~ 
education- Such advisement shall be in writing, acknowledged by 
the midshipman, and occur before the request is considered by the 
Superintendent . 

f . Failure to Accept a Commission . If a midshipman fails to 
accept a commission offered, the Superintendent, ITSKA shall 
forward a written report to SECHAV, providing the midshipman with 
an opportunity to-examine the written report and attach a written*'* 



S. Aeti\'e Duty Service Obligation . The service obligation for 
midshipmen who have breached the agreement to serve will be 
determined xmder this paragraph without regard to the requirement 
of reference (g) . Midshipmen shall be transferred to the uSKR or 
USMCR, in an appropriate enlisted grade or rating, as determined 
by SBCMAV. 
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